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Third Letter of Supplemental Authority
Dear Ms. Williamson:

During oral argument yesterday, I referenced a number of statutes
and cases not previously mentioned or discussed in our brief. As I
mentioned to the Court, I would provide a letter with this supple-
mental authority and, pursuant to Rule 75.3, Texas Rules of Appel-
late Procedure, submit the following.

To demonstrate the distinction between a “bond” and “bail amount,”
I cited the Court to multiple statutes that discuss the “amount of
bail” as opposed to the “amount of the bond.” Those and others are:

e TEX. CODE CRIM. PROC. art. 17.15 (West 2020)(laying out the
rules for setting the “amount of bail”)

e TEX. CODE CRIM. PROC. art. 17.091 (West 2020)(requiring no-
tice and an opportunity for a hearing when the judge or mag-
istrate intends to reduce the “amount of bail”)

e TEX. CODE CRIM. PROC. art. 17.151 (West 2020)(requiring the
“amount of bail” to be reduced when a defendant is detained
beyond certain time frames)

e TEX. CODE CRIM. PROC. art. 17.21 (West 2020)(allowing for
the court before which the felony prosecution is pending to
“fix the amount of bail”)

e TEX. CODE CRIM. PROC. art. 17.33 (West 2020)(permitting an
accused to request a magistrate to review evidence in deter-
mining the “amount of bail”)



The point of referring to these statutes is to demonstrate that, if Section 3 of Article
17.09 was meant to address the insufficiency of the amount of bail required to be
given by a defendant to secure their release, the statute could have, like these sev-
eral other statutes, used that language. Instead, it refers to the bond being defec-
tive, excessive or insufficient in amount. See TEX. CODE CRIM. PROC. art. 17.09 § 3
(West 2020).

This leads to the next supplemental authority discussed during oral arguments.
During a line of questioning with Judge Newell, when asked about a situation
where the bond would be “insufficient in amount,” I cited the Court to In re Tharp,
351 S.W.3d 598 (Tex. App.—Austin 2011, no pet.). In that case, the court held that
the trial court had no discretion to permit a defendant to be released by requiring a
cash deposit only equal to ten percent of the bond amount it had set. Id. at 600. Alt-
hough I referred to it as a “split bond,” as the opinion discusses, the more appropri-
ate term for this is a “differential bond.” See id. That would be one example where
the bond would be “insufficient in amount” and, under Article 17.09, a defendant
would be required to give a second bond to secure their release.

Although it was discussed that it would be the rare case for a person to give an in-
sufficient bond and be released from custody, a more likely scenario could arise
where a person gives a bond that is “insufficient in amount” and not be released
from custody. By way of example, a magistrate could set a $20,000 bail amount, the
defendant gives only a $5,000 cash bond, and is not released from custody (for obvi-
ous reasons). Even though Section 2 of Article 17.09 says that a defendant shall not
be required to give another bond, this would be another situation where Section 3
would apply as the $5,000 cash bond would be “insufficient in amount” to secure
their release; the defendant would be required to give another bond — whether it
was an additional $15,000 cash bail bond or $15,000 surety bail bond — before they
could be released from custody.

Judge Slaughter, during her questioning, brought up Article 16.16 and asked about
its applicability to the instant issue. Rather than set out the cases and entire rea-
soning for why that statute does not apply in this case, I would direct this Court to
the motion for reconsideration that I, along with co-counsel, submitted to this Court
in another case, State of Texas v. Timothy Singleton, AP-77,097 (filed April 20,
2020).

Finally, during argument, I discussed the heightened protections that a person who
1s released from custody has before their bond can be revoked, referencing, inter alia
Texas Rule of Evidence 101(e)(3)(C). I would also direct the Court to Article 17.40,
Texas Code of Criminal Procedure which requires a trial court to find by a prepon-
derance of evidence that a defendant violated a condition of bond before their bond
can be revoked. TEX. CODE. CRIM. PROC. art. 17.40 (West 2020). This is just one



more example of the law requiring more than just a trial court sua sponte revoking
the bond because it simply believes the bail amount is “insufficient.”

In summary, the trial court here — and any other trial court in this State — should
not be permitted to revoke a defendant’s bond and require that defendant to give a
new bond without good and sufficient cause or, as Judge Yeary put it, “on a whim.”
That is consistent with the case law and the statutes. Because there was no good
and sufficient cause in Mr. Gomez’s case to revoke his $40,000 bonds, the Court of
Appeals correctly concluded that the trial court abused its discretion and we re-
spectfully request this Court to affirm that decision.

We appreciate your attention to the matter.
Respectfully Submitted,
/s/ 'T. Brent Mayr

T. Brent Mayr
Attorney for Applicant, Joseph Gomez

cc: Clint Morgan, attorney for the State
& State Prosecuting Attorney Stacey Soule
via service through counsel’s electronic filing manager on December 17, 2020
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